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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4:  Confiscable property - synopsis - 
Debate was adjourned after the clause had been partly considered. 

Clause put and passed. 

Clause 5:  Application of Act to confiscable property - 
Mr McGINTY:  Will the minister explain the impact of subclause (3)(b), which states that this legislation will 
apply -  

(b) to the fullest extent of the capacity of the Parliament to make laws with respect to property 
outside the State, to property outside Western Australia. 

Mr PRINCE:  The effect of subclause (3)(a) is obvious, and the property is defined in the glossary as property at 
law, property in equity and so on.  That is fairly plain, and the ordinary jurisdiction of this Parliament extends to 
the high water mark or thereabouts, except in certain circumstances.   

Paragraph (b) is an attempt to give effect to what we hope will become a mutual system across Australia and 
internationally, in so far as it may extend internationally.  In that sense, if South Australia, for example, were to 
enact law similar to this that would recognise the law in Western Australia, Western Australia would recognise 
the law in South Australia to some extent.  Much of this is done under mutual recognition laws across the 
Commonwealth and by the Commonwealth.  I ask the member to think about the future rather than the present.  I 
concede that the limits of the Parliament extend to the land boundaries of the State and no further.  

Mr McGinty:  Does it have any current application to any property?   

Mr PRINCE:  The draftsperson is ex-commonwealth and she knows far more about it than we do.  It relates to 
someone who, as a result of criminal activity, winds up with intellectual property covered by the laws of the 
Commonwealth.  

Mr McGinty:  Can I have an example?   

Mr PRINCE:  I can provide an example in the intellectual property area, perhaps with regard to design rights.  It 
is conceivable that someone could, with wealth derived from criminal activity, acquire a design right to a piece 
of technology or an artefact.  Because this is commonwealth law, that would be recognised not only across the 
Commonwealth of Australia but also internationally under certain treaties.  There is no reason that this 
legislation should not apply to that as an article or property within the meaning of the law.  

Mr McGinty:  It is hard to see that that might be the property of a drug baron.   

Mr PRINCE:  I will refer again to the motorcycle gang.  The classic development path of such a gang is from a 
group of males interested in sex and beer at level one up to gangs such as Hell's Angels at the top level.   

Ms MacTiernan:  You know a lot about these groups.   

Mr PRINCE:  Yes, I do.   

Ms MacTiernan:  From the inside?   

Mr PRINCE:  No.   

Ms MacTiernan interjected. 

Mr PRINCE:  It includes the God's Garbage gang in Albany, which in the early 1970s was at level one but which 
has expanded since then.  The Coffin Cheaters, the Rebels, the Bandidos and so on are at the top level.  Hell's 
Angels, the classic gang, has long since moved away from that activity - although it still has members for whom 
that is the main interest - to owning and operating perfectly legitimate businesses.   

Ms MacTiernan:  Like tow-truck businesses?   

Mr PRINCE:  That is one area of operation.  They are also involved in panel beating, motor repairs, taverns, 
pubs and so on.  That is no secret; it has been widely publicised.  Those gangs have probably expanded their 
interests into intellectual property and we should be able to cover that.   

Mr McGinty:  I cannot think of a reason for that.  

Clause put and passed. 
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Clause 6:  Unexplained wealth, criminal benefits, substituted property -  
Mr McGINTY:  Why is it the physical taking of the property rather than the order of the court gives rise to 
confiscation?   

Mr PRINCE:  The role of the court is to make declarations and to adjudicate in the objection process, otherwise 
we have an automatic forfeiture.   

Mr McGinty:  That does not make sense.   

Mr PRINCE:  It applies when we cannot identify property but have identified an amount owing.  

Mr McGinty:  You are talking about the transfer of the title of the property.   

Mr PRINCE:  This clause suggests that confiscation occurs when there is a physical taking or seizure before any 
court proceeding.  

Mr McGinty:  No, it is after.   

Mr PRINCE:  The court is making only a declaratory order.  In the unexplained wealth area, the court declares 
that a person has unexplained wealth and puts a figure on its value.  That is the declaration.  The confiscation 
occurs when assets of that value are taken.   

Mr McGinty:  Is that the reason for the different process with respect to physical property? 

Mr PRINCE:  Yes, because the physical property can be seen or identified either by title deed or in a physical 
sense.  In the unexplained wealth exercise, it is not.  We have a declaration from the court nominating a dollar 
figure, which is then used as a declaration to take certain property that is then identified for the purpose of 
satisfaction of that declaration. 

Mr McGinty:  Is that physical property then confiscated under the mechanism in clause 7?   

Mr PRINCE:  It is confiscated under clause 6.  One must refer to clauses 14, 20 and 24.  Clause 14 deals with the 
unexplained wealth -  

Mr McGinty:  Clause 20 deals with criminal benefits and clause 24 deals with the property substitution 
declaration.   

Mr PRINCE:  Yes.  

Mr McGinty:  None of which necessarily relates to physical property.   

Mr PRINCE:  It is a declaration against a person, not against property.  That can be contrasted to other court 
declarations, primarily in the civil area, that are made in respect of a piece of property.  Here we are making a 
declaration in respect of an individual.  That declaration, having a monetary value, is then satisfied by the taking 
of property.  

Mr McGinty:  Accepting that, where is the equivalent provision to clause 6 in respect of physical property?   

Mr PRINCE:  That is clause 7.  

Mr McGinty:  It is the freezing process.  It can be tackled in only two ways.  It is a declaration under clause 6 or 
a freezing -  

Mr PRINCE:  And in clause 8 in relation to drug trafficking.   

Mr WIESE:  Only a lawyer would be able to understand that explanation; I certainly do not.  If this is the 
declaration or confiscation made in relation to unexplained wealth, criminal benefits or substituted property, 
what is different from the confiscation that takes place under the Misuse of Drugs Act, or is it the same? 

Mr PRINCE:  Under Part IV of the Misuse of Drugs Act whatever is used to create the offence is seized.  I 
talked earlier about amphetamines being manufactured in a house.  All the equipment would be seized.  Vehicles 
that may have been used to transport things to and from the house would be seized.  If the house is owned by a 
person who is engaged in a criminal activity, the house will be seized.  I know of umpteen cases where caravans, 
houses and property have been seized because they are part and parcel of the criminal act of the creation of a 
drug, whether it be amphetamines or the growing of cannabis or dealing in heroin.  This clause deals with a 
different scenario.  If there is an individual or group that has a certain amount of wealth - and that can be found 
out - and there is no income to support it, it falls under the unexplained wealth argument.  It is the situation 
where it is well known, and there is a significant amount of evidence, that criminality is occurring but the 
criminal act is unable to be proved.  It is the act that leads to the wealth that leads to the acquisition of the 
property.  The unexplained wealth application can then be brought.  The court can then be asked to accept that 
there is a considerable amount of unexplained wealth that more likely than not has been derived from a criminal 
offence.  Having obtained the declaration, it is something that can be used against the individual organisation.  
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The declaration can be satisfied by taking property.  That is a different process to the one under the Misuse of 
Drugs Act that deals with the things that are used in the commission of the drug offence. 

Mr Wiese:  I am talking about misuse of drugs as it appears in this legislation. 

Mr PRINCE:  I am sorry.  The member must be referring to clause 8. 

Mr Wiese:  Yes; where everything is confiscated. 

Mr PRINCE:  Under clause 8(1) we are dealing with a person who is declared to be a drug trafficker under 
section 32A(1) of the Misuse of Drugs Act.  There has to have been a court process. 

Mr Wiese:  I am trying to find out what is being dealt with in clause 6 that is different from clause 8.  There 
appears to be some sort of difference. 

Mr PRINCE:  Under clause 8 there has to have been a conviction. 

Mr McGinty:  There need not be a conviction. 

Mr PRINCE:  I am sure there has to be a conviction.  I do not have a copy of the Misuse of Drugs Act in front of 
me.  Both my advisers, one of whom is a prosecutor, tell me that is the case. 

Mr McGinty:  It says “declared to be a drug trafficker” - that does not mean there needs to be a conviction. 

Mr PRINCE:  I thought that clause 8(1)was clear.  A person is declared to be a drug trafficker under the Misuse 
of Drugs Act after being convicted of a confiscation offence.  Under clause 8(2), if a person absconds, they are 
deemed to have been convicted. 

Mr McGinty:  That is what I was referring to. 

Mr PRINCE:  Under clause 8(1) there has to be a conviction; under clause 8(2) if a person is taken to be a 
declared drug trafficker under section 158(2), all their property is confiscated.  Section 158(2) refers to 
absconding. 

Clause put and passed. 

Clause 7:  Automatic confiscation of certain property - 
Mr McGINTY:  Could the minister explain to me the effect of the freezing notice in respect of clause 7(3)?  It 
appears to suggest that the freezing notice, once filed, gives rise to confiscation.  I thought the freezing notice 
preceded the procedure by which objections could be lodged and that confiscation did not occur until the end of 
the process.  I do not understand the process. 

Mr PRINCE:  In a de facto sense one would look at a freezing order and assume that all property had been 
confiscated.  As a matter of law, the freezing simply holds things.  The freezing notice has to be filed in court.  
Property frozen under a freezing notice is not confiscated until the freezing notice is filed. 

Mr McGinty:  That is my confusion.  It is not the lodging of the freezing notice that is the confiscation act. 

Mr PRINCE:  It is stating that there cannot be a confiscation pursuant to a freezing notice unless and until the 
freezing notice has been filed in court.  There cannot be a freezing notice and subsequent confiscation without it 
having been filed in court.  That allows the right of objection. 

Mr McGinty:  It does not state that.  I am not satisfied with that. 

Mr PRINCE:  I understand what the member is saying but the draftsman is telling me that is what it means.  
Perhaps I have not picked up the subtlety to which the member is alluding.  Clauses 7(1) and (2) cannot operate 
unless (3) operates; namely, that the notice is filed.  It could have been worded the other way round:  Firstly, 
obtain a freezing notice; secondly, file it; thirdly, if there is no objection, the property is then confiscated.  That 
is the way it operates chronologically.  There are two aspects to frozen property:  One is pursuant to a notice and 
one is pursuant to a court order. 

Mr McGinty:  Which one is this? 

Mr PRINCE:  This is the notice.  In a timing sense, a freezing notice, whether it comes from the police, the DPP 
or court, must be filed.  There is then a period of objection.  If there is no objection or the objection is dealt with, 
confiscation then occurs.  If an objection notice is filed, there is then a hearing to determine the objection. 

Mr McGINTY:  Can I suggest to the minister that he look at the wording of the clause as it is only now that I 
understand what it is intended to say.  It unfortunately does not say that.  It may well be the intent and there may 
be a way in which this particular clause can be more elegantly worded so that it states what it means.  It seems to 
me at the moment, contrary to what the other provisions state, that the lodging of the freezing notice creates the 
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confiscation.  It does not mean that and I think that there is a better way in which it can be expressed.  I will 
leave that to the minister for his consideration, if he is interested in having a Bill that people can understand. 

Mr PRINCE:  I appreciate that the member would like the style of this clause changed.  I do not think we will 
finish debate on this Bill today and I am sure parliamentary counsel and the other officer at the Table will look at 
the clause before we next resume.  I understand the clause to mean that a freezing notice could originate from the 
police or from a court.  It would then be filed with a court, which may or may not attract an objection.  If no 
objection is received after 28 days, the property will be confiscated.  If there is an objection, the objection 
process will come into play.  The property will be confiscated once that process has been exhausted if it has been 
determined the property should be confiscated.  That is how I understand the timing; however, I will ask the 
officers to look at the style that has been used in the legislation.  It is plain to me. 

Mr WIESE:  I hope I am not covering the same ground, but I do not find the minister’s explanation at all clear.  
Clause 7 refers to frozen property.  At what stage will the property be frozen?  Will it be frozen from the moment 
the justice of the peace issues a freezing notice? 

Mr Prince:  Yes, or the court makes an order. 

Mr WIESE:  What is the difference between a freezing notice and a freezing order?  I understand that the clock 
will start ticking for the 28-day objection period once the notice is personally handed to and signed off by all the 
persons and gone back to the court.  I presume the court in this case is the justice of the peace.  It could be a 
higher court.  Again, I see people shaking their heads.  The JP will issue the freezing notice.  

Mr Prince:  A justice of the peace will issue the freezing notice, but objections will go before a higher court. 

Mr WIESE:  Is the process that the JP will issue a freezing notice, it is filed and then goes back to a higher court?  
Will the notice go back to the court after it is signed off by all the persons on whom the freezing notice must be 
served?  Will the process of lodging the objection start from the time it goes back to the court?  Will it be a 
freezing order when it comes back to the court? 

Mr PRINCE:  A notice issued by a police officer and signed by a justice of the peace must be served on the 
people to whom it is addressed.  Once it has been served and notice of service has been filed with the court, the 
28-day period will start.  An objection will go to a higher court, which will be the beginning of the objection 
process.  That could take some time.  Obviously, it depends on the complexity of the matter.  The court will 
make a freezing order, but a freezing notice will originate with a police officer and a JP.  That will come about 
through the operation of other clauses. 

Mr Wiese:  Will the notice be an order once it has been filed? 

Mr PRINCE:  No, they are two different things.  The freezing notice will have its origin in the executive; that is, 
the police or authorised officer.  The order will come from the court.  This clause talks about both in the sense 
that they must both be filed with the court and the objection process, or the period in which an objection can be 
made, must be exhausted before a confiscation can occur.  The clause does not deal with the origin of the 
freezing order or notice.  It simply says that either a notice or order must be filed with the court and the objection 
process exhausted before a confiscation can take place.  It is an operative clause.  Part 2 refers to the confiscation 
of property and will be the law that says that a piece of property is ultimately confiscated.  It does not say how 
the notice or order is started.  That is prescribed later in the Bill.  This part of the legislation will transfer legal 
ownership from one person to another. 

Mr WIESE:  I thank the minister for that explanation.  I think we are getting close to some understanding.  The 
next issue is to whom the freezing notice is served.  In the great majority of cases, the freezing notice will 
initially be served on the criminal.  However, in the case of crime-used property, the freezing notice may need to 
be served on the person who owns that property.  If that person is not available or lives outside the country, will 
the freezing notice then never be able to be exercised because it cannot be served and brought back to the court? 

Mr PRINCE:  The normal court rules apply.  The service of any formal court process is preferably done by 
personally handing the notice to the individual.  It is even better if the court can get a receipt.  A stack of court 
rules deal with substituted or deemed service, which apply in cases where people are elusive, outside the 
jurisdiction of Western Australia or simply not able to be found.  There is a stack of ways in which it can be 
done, such as by going to the court to get an order of substituted service by advertisement, by sending the notice 
to the last known address or giving it to various family members.  There is a variety of ways of effecting service 
of the notice if the person is unable to be found and to sign for it.  There is no problem with that, although it 
takes time and can be cumbersome.  If that occurs, clause 79(2)(b) allows for someone to apply for an extension 
of time to file an objection. 

Mr McGinty:  Is there a provision for an extension to the 28-day objection period? 
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Mr PRINCE:  Yes, clause 79(2)(b).  The member for Wagin’s point is interesting, because in some cases, a 
notice might need to be served on the criminal and a dozen banks, financial institutions or property owners.  It 
might take some time before everyone is served.  The 28-day objection period will not begin until the last person 
is served.  Depending upon the logistics, the criminal might wind up with significantly more than 28 days’ 
notice, although it will vary from case to case. 

Mr WIESE:  That is getting to the point I am trying to make.  I am not concerned about the criminals but about 
the innocent persons who might be involved, either accidentally or peripherally.  This clause talks about 
automatic confiscation.  I am concerned that innocent persons with no involvement might somehow not be 
served with a notice.  They could be on a world trip or live outside Australia and have no idea about the process.  
Therefore, they will not be in a position to lodge an objection.  Some time down the line when somebody bothers 
to notify them, they will find that their property has been automatically confiscated.  I am trying to ascertain 
whether the process of automatic confiscation after 28 days will not have an irreversible effect on persons who, 
through oversight, lack of notification or inability to be served, have missed out.  

Mr PRINCE:  I think clause 87(1)(c) deals with the member’s problem.  It states that a person who applies to a 
court for the release of property cannot reasonably be expected to become aware until after the property has been 
confiscated that the property was liable to confiscation.  That might cover the member’s example of a person on 
a world trip who did not have any knowledge.  However, I suggest that that is highly unlikely today; it may have 
been more likely 20 or even 10 years ago.  If the individual in the member’s example must be served with a 
freezing notice and cannot be served personally because that person is on an extended world trip, the whole 
exercise cannot proceed until there has been a form of substituted service.  That means that the court must make 
orders with respect to service by advertisement or by personally giving notice to related people.  That takes a bit 
of time.  Someone associated with the person on the world trip will be given notice, and it is incumbent upon 
him or her to tell the world traveller.  Communication with someone on the Queen Elizabeth 2, for example, is 
instant.  It would be more problematic for someone who is backpacking in Tibet or riding a camel across the 
Gobi Desert, but even then there is a beginning and an end to the trip.  I concede that there are places on the 
planet where communication is difficult.  However, a person who is on some sort of extended holiday will be 
able to be contacted on a regular basis, if not instantly.  For a person who does not want to be contacted at all, so 
be it.  The person who is away for recreational purposes will be able to be found.  Then, if something happens, 
provisions in clause 87(1)(c) give that person the power to say to the court, “Please release my property because 
I did not know; nobody told me.”   

Mr Wiese:  That is small compensation if it is already sold.   

Mr McGINTY:  Following on from that point about the ameliorating effect of clause 87(1)(c), it does not apply 
to crime-derived property.  As a hypothetical example, let us say that the minister and I decided to build a home 
in Wagin as a joint venture, and his money was tainted and mine was not.  If, as an innocent player in the affair, 
my share of that property were seized, I would have no recourse under clause 87(1)(c) because the property, 
including my interest in it, would be confiscated.  There is still a hardship there.  It further develops the point 
made by the member for Wagin. 

Mr Prince:  If you have a piece of property upon which there are two names as proprietors, tenants in common, 
etc, the other proprietor will have to be served.   

Mr McGINTY:  And their property seized.   

Mr Prince:  However, you must be served so you have notice.   

Mr McGINTY:  However, there is no way I could utilise the provisions in clause 87(1)(c) in the case of 
inadequate notice. 

Mr Prince:  The point about automatic confiscation under clause 7 is that you still have to be served.  If you are 
fomenting a revolution somewhere in the South Pacific and do not want to be found, that is hard luck.  In those 
circumstances, you will either be served personally or, if you cannot be found, there will be an order for 
substituted service at the last known address - the one appearing on the title - which presumably would be an 
address in Fremantle.  Perhaps the people living there are related to you and could get a message to you.  One 
way or another within the limits of communication, which are pretty broad, you would be told.   

Mr McGINTY:  I make the point that in the case of crime-derived property, clause 87(1)(c) offers no assistance 
for the problem that the member for Wagin raised.   

Earlier the minister referred to the extension of time in which to lodge an objection under clause 79(2)(b).  I raise 
a problem under subclause (4), which flows on from that.  Once the 28 days from the filing of the notice has 
lapsed, the property is confiscated.  In my hypothetical example, it would then become the property of the State.  
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What is the effect of the court allowing further time for the lodging of an objection if the legal title to that 
property has already been transferred?  

Mr PRINCE:  Clause 79(4) gives the court the power to extend the time.  If there is an automatic confiscation at 
the expiry of the period, there is no point having the ability to extend the time.   

Mr McGinty:  Even if you extend it, you are extending an application to object to the confiscation, which has 
already occurred and the property has been lost.  

Mr PRINCE:  Then the provisions in clause 87 would need to be used.  It might be of use when the 28 days has 
not expired and a person cannot make an objection or produce the detail in time.  The person can ask for an 
extension of time in which to do it, and the court can allow that. 

Mr McGinty:  Once the property is lost, clause 79(4) would become a nonsense.  

Mr PRINCE:  Property is frozen; it is not confiscated until all the time has run out.  Then the confiscation is 
automatic; it does not require a court order.  The point that the member is making is that a person could apply for 
an extension of time when all the time limits had run out, but it would then be too late because the property 
would have been confiscated automatically.  

Mr McGinty:  You cannot object to the transferring of the property to the State, because it has already gone. 

Mr PRINCE:  The member’s reasoning has validity and I understand it.  However, if the 28 days expires on a 
Sunday and the person rushes to his lawyer on the Friday, the best the lawyer can do is put in a form of notice by 
facsimile or automatic lodgment objecting on behalf of the person and saying that he cannot do it because it is 
4.55 pm, and asking for an extension of time.  The answer would be yes.   

Mr McGinty:  That is fine; that is not the problem.  If I find out about it 36 days after it has lapsed - 

Mr PRINCE:  Clause 87 must then be used.   

Mr McGinty:  How will that cover it? 

Mr PRINCE:  In part, clause 87 states - 

(1) . . .  the court may order the release of any property except crime-derived property if it is more 
likely than not that - 

(c) the applicant did not become aware, and can not reasonably be expected to have 
become aware, until after the property was confiscated, that the property was liable to 
confiscation . . .  

That is a factual exercise. 

Mr McGinty:  That is fine.  However, the problem is that that does not apply to crime-derived property, and 
perhaps it should.  

On the basis of the last matter I raised, before we resume, will the minister consider whether clause 79(4) should 
be deleted?  I cannot see any practical purpose in it. 

Mr PRINCE:  The member for Fremantle has used good logic.  I am sure counsel here will think seriously and 
deeply about it and come back with a sensible answer. 

Mr WIESE:  Who is able to object?  A range of people could be affected by the seizure of a person’s property 
under this Bill, some of whom may be innocent parties.  Can only the persons who are directly affected object or 
can other persons object who are more peripherally affected by a confiscation and who have no opportunity to 
receive the moneys owing to them?  I am referring to the automatic confiscation. 

Mr PRINCE:  Clause 79(1) reads - 

A person may file an objection . . .  

That means anyone.  The people most likely to object are listed in clause 82.  An "interested party" is defined in 
the glossary on page 109 of the pro forma Bill.  An interested party is a person who must be served.  The service 
is on a broad range of people to begin with, any of whom may object.  As a matter of law, anyone can object 
even if they are not served. 

Mr Wiese:  From my understanding it does not mean a person who has been served; it means a person who has 
an interest in the property that would enable a person to succeed in an objection.  

Mr PRINCE:  Clause 36(1)(b) reads - 

As soon as practicable after a freezing notice is issued, . . .  an interested party.  
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In summary, obviously that means the alleged criminal - the person who is directly involved - and anyone else 
who is "interested" as defined within the Bill, which means anyone who has some form of involvement.  The 
most likely people are to be found under clause 82.  However, it is not limited to them, because clause 79 says 
"A person may file an objection", so it can be anyone, presumably including the Deputy Commissioner of 
Taxation.  

Clause put and passed.  

Clause 8:  Drug trafficker’s property -   
Mr McGINTY:  Mr Deputy Speaker, I take it all the amendments moved by the Minister for Police have been 
incorporated in the pro forma Bill, so the only amendments we will specifically deal with are those moved by the 
member for Wagin. 

The DEPUTY SPEAKER:  They are all incorporated in Bill No 145-2C.  How do the provisions under clause 8 
in respect of declared drug traffickers differ from the Misuse of Drugs Act? 

Mr PRINCE:  I am advised that if an individual were declared a drug trafficker under the Misuse of Drugs Act 
1981 and the current Crimes (Confiscation of Profits) Act 1988, a presumption would be raised that his property 
was crime derived, which would be a rebuttable presumption.  If the individual then brought evidence on the 
balance of probabilities - more likely than not - that the property that was the subject of the application was a gift 
from a maiden aunt, it would belong to the individual and it could not be seized.  Under clause 8 of this Bill, if 
the individual were declared to be a drug trafficker, all the property, regardless of how it was obtained, would be 
seized.  

Some people may think it punitive.  We are saying that if people are so inclined in this society not only to act as 
drug dealers but also to be declared drug traffickers, everything they own will be taken from them. 

Mr Wiese:  Is there any ability for objection to the confiscation process?  

Mr PRINCE:  Not under this Bill.  If a person is declared by a court to be a drug trafficker under section 32A(1) 
of the Misuse of Drugs Act, this will follow. 

Mr McGinty:  Does it follow or is that declaration in the Crimes (Confiscation of Profits) Act? 

Mr PRINCE:  Clause 8(1) reads-  

When a person is declared to be a drug trafficker under section 32A(1) of the Misuse of Drugs Act 1981 
as a result of being convicted of a confiscation offence that was committed after the commencement of 
this Act, the following property is confiscated -  

(a) all the property that the person owns or effectively controls at the time the declaration is made; 

(b) all property that the person gave away at any time before the declaration was made . . .  

Dr CONSTABLE:  I would like to develop the line of questioning that was being pushed by the member for 
Fremantle and the member for Wagin when they were talking about the innocent bystander in relation to clause 
7.  I have another hypothetical question.  What if an innocent bystander has bought a property, such as a car or 
some goods, which were previously gained through activities of a criminal nature?  If they were purchased and 
then sold on, does anything happen to that property? 

Mr PRINCE:  As far as I am aware there are no markets overt in Western Australia.  If I steal property such as 
the member for Fremantle’s car - a car is a classic example - and sell it to the member for Churchlands for a fair 
price, that member cannot obtain title to the property because I cannot give it to that person..  That is civil law 
and it has been around for a long time.  The purchaser has then been defrauded out of whatever money they paid 
to me because the member for Fremantle can come along and take his car back.  That has nothing to do with this 
Bill.  That is a statement of general law. 

If that person is a car dealer and someone comes into the yard and purchases a car with money that is the product 
of a crime, that person is innocent unless he or she could reasonably have heard warning bells ringing.  That is a 
hard one and it would depend on the facts.  I suppose in years past if someone wanted to buy a motor car for 
$20 000 and put cash on the table, that would have been not an unusual transaction.  I suggest today it would be 
highly unusual for someone to want to buy a motor car - and I am speaking about reasonable amounts of money - 
and to deal in cash.  This could well cause significant bells to ring for the honest and reliable car yard proprietor, 
and it should, because the Commonwealth legislation says that cash transactions of $10 000 and over should be 
reported.  It is general knowledge today that people often use the cash economy to launder crime-derived money.  
It will depend to some extent on the factual circumstances, but if a person owns a caryard and in the ordinary 
course of business sells a car to someone who has paid for it with money that they received by reason of criminal 
activity, that person is in the clear. 



Extract from Hansard 
[ASSEMBLY - Thursday, 7 September 2000] 

 p950b-958a 
Mr Jim McGinty; Mr Kevin Prince; Mr Bob Wiese; Dr Elizabeth Constable 

 [8] 

Mr WIESE:  My question is along similar lines.  We are trying to spell out to the community how an innocent 
person will be affected by this legislation.  The member for Churchlands has given a good example.  As I 
understand the minister’s response, if a person has purchased a motor vehicle from someone who is subsequently 
declared a drug dealer, or whatever, all their property is automatically confiscated and that vehicle that 
somebody might have bought innocently would also be automatically confiscated. 

Mr PRINCE:  No, that is not the case.  If a drug trafficker goes to a car yard and buys a car with crime-derived 
money, there is no reason for the car yard - 

Mr Wiese:  My question referred to a person who purchased a motor car that was previously the property of a 
drug dealer and who was subsequently convicted.  Obviously the vehicle was purchased with crime-derived 
money.  I do not believe the minister has yet answered that question. 

Mr PRINCE:  I gave an example of a stolen car because title cannot be transferred.  The situation the member for 
Wagin is putting forward where the drug dealer sells a car to a caryard is a legitimate transaction and the car 
becomes the property of the caryard.  The money the caryard then pays to the drug dealer is taken pursuant to 
clause 8. 

Mr Wiese:  You are saying that the innocent purchaser of that car is okay? 

Mr PRINCE:  The innocent purchaser or vendor does not have a problem. 

Mr McGinty:  Does that apply if it is crime-used property; a getaway car or something? 

Mr PRINCE:  Subject to its not being a stolen vehicle, the answer is yes. 

Dr Constable:  If the car has been used in a crime and then sold and someone buys it, what is the situation?  Is 
the person who buys it okay? 

Mr PRINCE:  Yes, assuming that the person who sold it to them had title.  Very rarely is a getaway car anything 
other than a stolen car.  But assuming a person uses their own car in the commission of a crime - which I 
suppose happens from time to time with a pretty thick criminal - and then sells it to an unsuspecting innocent 
third party for what is a reasonable value - in other words there is nothing peculiar about the transaction - there is 
no problem:  The innocent third party has acquired property and the car is his or hers.  The money has passed to 
the criminal and the money is then taken.  If we can get to the criminal before the car is sold, then we take the 
car. 

Dr Constable:  What if the money has been frittered away and is nowhere to be found? 

Mr PRINCE:  One is then able to say, “Here is a dollar’s worth of crime-derived property that has now gone, 
what else has this person got that we can get at?” 

Mr McGinty:  You can obviously come back with substitute crime-used property? 

Mr PRINCE:  Yes. 

Mr McGinty:  That is one way to go for the monetary value of the car in the case of the example given by the 
member for Churchlands.  However, clause 146 defines “crime-used property” not as property currently in your 
possession but property used in the commission of a crime.  That is all right.  I think in the case of the crime-
used property, that property is available for confiscation regardless of the owner. 

Dr Constable:  That is how I have always read it too. 

Mr PRINCE: Members may be correct, but an innocent caryard proprietor who has purchased a car in a normal 
commercial transaction would then object and get the car back. 

Mr McGinty:  Yes, but it has been confiscated. 

Mr PRINCE:  No, it has not been confiscated.  There may have been a freezing notice on it, but it has not been 
confiscated because there has been an objection.  The objection has been upheld and the car has been released 
from the freezing order. 

Mr WIESE:  I am glad we have now clarified the motor car situation.  If property is effectively controlled, it is 
automatically confiscated.  “Effectively controlled” in relation to farming properties or warehouses could mean 
that a person has a five year lease on a farm or a warehouse.  I believe they are effectively controlling that 
property.  That is the person who has possession and is paying the rates; that is the person upon whom any 
notices will be served if something goes wrong with that building; and that is the person who will have to insure 
it.  To all intents and purposes that person effectively controls the building.  Is that property automatically 
confiscated under this clause? 

Mr PRINCE:  No, because the member has just described a standard lease term and condition that separates the 
control of the property between landlord and tenant and gives some of those powers to the tenant in exchange for 
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money passing back to the landlord.  The landlord still retains some controls and some vetoes and receives a 
benefit for having surrendered the enjoyment of the property to somebody else.  I would not have thought that 
was possible.  If the warehouse or farm is used for a criminal activity, the value of the criminal activity may well 
wind up being seized from something else the criminal has, but the innocent third party’s property cannot be 
taken.   

If one tries to do that with a freezing notice, the innocent party will object.   

Mr Wiese:  We are beyond the freezing notice; we are now referring to an automatic confiscation.   

Mr PRINCE:  Sorry, no, but the only way to get automatic confiscation is either by way of a freezing notice or a 
freezing order.  A freezing notice must start the process.  It must be served on the farmer who has leased his 
property, and that will give him the notice that something is going on and he will be able to object.  He will say, 
“I am an innocent third party.  This was negotiated through a stock firm.  I have paid the rates and taxes and so 
on and have made sure that the firebreaks have been done, but I did not know the farm was being used for this 
purpose.  It was a perfectly open and aboveboard transaction as far as I was concerned.”   

Mr McGinty:  Not if it is crime derived.  

Mr PRINCE:  I am talking about his farm having been leased by him to somebody else without his knowledge of 
the criminal purpose for which it would be used.  Therefore, he is an innocent third party.  In such a case the 
farm will be taken from him.   

Clause put and passed. 
Debate adjourned, on motion by Mr Prince (Minister for Police). 
 


